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JOHN B. HAVILAND

Ideologies of Language: Some Reflections on

Language and U.S. Law

ABSTRACT |presenttwo U.S. court cases in which | participated as a linguistic anthropological *expert” 1o show how language ide-

ologies of the law both influence legal cutcomes and conflict with “scientific” ideas about language. One case was the murder trial of

a young Mixtec-speaking Indian from Qaxaca; the other was a civil suit brought by four MHispanic women dismissed from an elder-care

center for speaking Spanish on the job. | identify in the linguistic ideologies of both cases a principle of “referential transparency” that

takes the essential business of words, regardless of the linguistic code, to be communicating propositicnal infermation. in the second

case, | describe a further notion of “linguistic paranaia” in which speaking a language other than English is taken as inherently insulting

or threatening. | relate these implicit ideological threads to the legal outcomes, to the restricted notions of potential “language rights”

that might emerge from such ideologies, and to the clash between theoretical and judicial perspectives on language. [Keywords: U.S.

law, language rights, linguistic ideclogy, expert witnesses, linguistic anthropology]

ALESSANDRO DURANTI (2001) identified scveral
historical "paradigm shifts” within linguistic an-
thropology. One shift he mentions laterally is the recent
attention paid to linguistic ideologies, which are roughly
glossed as “shared bodies of commonsense notiens about
the nature of language in the world” (Rumsey 1990:346},
or more specifically identified as “the ideas with which
participants and observers frame their understanding of
linguistic varieties and map those understandings onto
people, events, and activities that are significant to them”
(Irvine and Gal 2000:35). It is understandable, of course,
that those of us whe study language, if only as part of our
ethnographic curiosity, should be interested in what ideas
the people we work with {and, indeed, we ourselves) have
regarding what language is or what language is good for. If
Judith Irvine and Susan Gal (2000) are right, though, inso-
far as ideas about language rub off onto ideas about peo-
ple, groups, events, and activities, we may find that lin-
guistic ideologies pervade the very stuff of anthropology:
social life and its comparative organization. In particular,
ideas about language will be part of the cultural raw mate-
rial we face when we embark, as some of us have, on a
kind of anthropological or linguistic activism as advocates
for speakers as groups or individuals.

I present here a series of vignettes, based on some of
my own excursions into practical linguistic ideology, to
show just how different and divergent ideas about lan-
guage can be across disciplines, across societies, and, in

this case, across institutions within a society. By present-
ing two court cases in which | have participated as an an-
thropological linguistic “expert,” I also hope to show,
tirst, how institutions like the U.S. judicial system build
specific practices around both theotetical and folk lan-
guage ideologies, and, second, how particular notions of
“language rights” might grow out of such ideological con-
struction.

Linguistic anthropologists have raised theoretical is-
sues and voiced practical concerns about “language rights”
in a wide range of contexts. Recent interest in the very no-
tion of a “linguistic ideology”—ideas about language and
its place in social arrangements or its use and usability for
social and political ends, of which the concept of “lan-
guage rights” must surely be a part and a product—illus-
trates the theoretical end of this spectrum. Campaigns
that many of us have studied or in which we have partici-
pated regarding bilingual education, rights to translators
in the courtroom, minority language literacy, or linguistic
oppression and extermination, to mention cnly a few pos-
sibilities, illustrate the practical end. Like all ideological
products, the idea that “languages” (whose integrity and
individuality must be constructed, along with the related
concept of “communities of speakers”) can have “rights”
(which, in turn, must be in principle threatened or at least
contestable} at all must be historically grounded, and sub-
ject to institutional reproduction and modification. More-
over, even casual observation will demonstrate a standard
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anthropological truism: Ideologies of language are not
everywhere the same, nor, indeed, are they commensura-
bly identifiable in all societies at all times. The rampant
and unremarkable (because natively unremarked on) poly-
glotism of, for example, much of Aboriginal Australia, the
Vaupés region of Colombia, or even modern European
corporate  life-——where every human being routinely
"speaks” several languages and uses different linguistic va-
rieties as part of a delicate calculus of social etiquette—
gives rise to one set of ideologies. The insistent and, in-
deed, legislated moneglot standard of, for example, the
U.S. judicial system from which 1 shall draw the examples
in this article, spawns a very different set of ideological
principles about what counts as “language” in the first
place, how linguistic varieties are conceived to be interre-
lated, and who is entitled or obligated to use what varie-
ties in what circumstances. So, too, will different kinds of
“rights” to language respond to different sociocultural for-
mations when the notion of “right” is available or applica-
ble at all.

My aim in this article is to consider theories of lan-
guage embodied in a central institution of power, the U.S,
judicial system. Drawing most directly on my own experi-
ences as an “expert witness” in various criminal and civil
cases——a capacity whose qualifications 1 met (at least in
theory) because of my fieldwork with Mexican Indians
and Spanish-speaking immigrants in the United States—I
will locate in the practices of the courtroom some of the
mechanisms by which ideologies of language and lan-
guage “rights” arc generated, questioned, and either be-
stowed or withheld via the institutions of the law. Engag-
ing the legal system in my own society in this way
provided me a serendipitous and, at the time, unexpected
education. Despite a general consciousness that the U.S.
judicial system systematically and multifariously mistreats
disadvantaged minorities, T might nonetheless have na-
ively assumed before my expert witness work that the
right of U.5. residents to speak “their own" languages re-
ceived at least some pretection via civil rights legislation,
or that, in the country’s police stations and courts, transla-
tion might routinely be provided during interrogations
and trials involving nonspeakers ot English. Discovering
how wrong [ was resulted from the application of ethnog-
raphy and a kind of ethnomethodological distance, the
traditional tool of anthropological discovery, to the legal
institutions that employed me as expert.

The guestions I want to ask and urge colleagues and
students to ask are questions of modern linguistic anthro-
pology. What theory of language is at play in particular
circumstances? What consequences (theoretical and prac-
tical) does the theory have for speakers, for institutions
and other social arrangements, and for society? How do
claims for language rights or obligations derive from the
theory? And is it a good theory in the first place?

Consider the evolving “linguistic ideologies” of an-
thropology itself. Duranti (2001) identified first a descrip-
tive, Boasian paradigm. Here the emphasis is on the struc-
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tural and conceptual diversity of languages understood as
codes—elaberately structured devices for “representing”
different physical, social, and cultural “realities”—and,
hence, potential vehicles for expressing and reproducing
conceptual differences among groups of speakers, Duranti
went on to identify an expanded view of “speaking as cul-
tural activity” with its own distinct kinds of organization,
and, thus, with indissoluble links to other sorts of organi-
zation to which anthropelogy must attend. There is still a
linguistic code here, but it exists in the service of action, of
doing what gets done, in part or in whole, by talking. He
further identified a linguistic anthropology that concen-
trates on the role of language in establishing and altering
contexts, that is, establishing the very ground on which
action occurs. Here language is a resource not only for do-
ing things but also for setting the parameters on what can
or is to be done, for setting up occasions, for creating the
spaces that actors can occupy, and 5o on. The study of lan-
guage ideologies grows out of a widened perspective on
language, one that is emancipated from the notien of
codes or repertoires of “speech acts” and expanded to in-
clude precisely those links or homologies between ideas
about words, ways of speaking, and varieties of talk, and
their projections onto people, groups, events, and activities
that Irvine and Gal's definition, quoted eariier, suggests.

It is worth detouring quickly through the contrasting
ideologies of language in linguistics proper, if only be-
cause of the hegemony of that discipline in Western sci-
ence. Mainstream research in “theoretical linguistics” con-
strues language very narrowly as (with heavy caricature):

A. A genetically endowed human faculty for manipulating
intercommunicating structural modules {sound, mean-
ing, hierarchical syntactic structure} of the human lan-
guaye faculty;

B. A species-specific expression of certain cognitive capaci-
ties (possibly variably expressed in one langunage or an-
other, but where Language as a human phenomencn
instantiates a substantially shared cognitive repertoire;

C. A functionally driven construction kit for certain {large-
ly shared) communicative ends,

Note how these views of language retreat inte the familiar
“mind-brain” formulation of language, cutting the links
with social life that Duranti found to be the hallmarks of
linguistic anthropology.

Note, too, how these views of language—which may
be ideologies, albeit “scientific” ones—give rise to a spe-
cific view of what “language rights” might be, For exam-
ple, “salvage linguistics” and efforts to premote the docu-
mentation of “endangered languages” are peculiarly
consistent with such approaches, as each specific linguis-
tic code variety is taken as the analogue of a biological spe-
cies, whose overarching genus is the central object of in-
terest, but for which a taxconomic entry ought to be
prepared just in case it might provide interesting data
when the taxon itself has been rubbed out.
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We might contrast the sorts of (“scientific”) linguistic
ideologies that grow out of anthropological perspectives
on language and speech. One such perspective is that of
Michael Silverstein, who writes:

The total linguistic fact, the datum for a science of lan-
guage, is irreducibly dialectic in nature. Tt is an unstable
mmutual interaction of meaningful sign forms contextual-
ized to situations of interested human use, mediated by
the fact of cultural ideology. [1985:220}

Silverstein articulates three interacting perspectives on
language that figure in this characterization: (1) a struc-
tural perspective (roughly, a grammar of form); (2} a prag-
mati¢c perspective on the “appropriate” and “effective”
uses of linguistic forms; and {3) an ideological perspective
about “language use as a means to an end in interaction”
(1985:222)." This tripartite structure shows how an ade-
quate study of language must go beyond syntax, beyond
“meanings” or “uses” of expressions, and also beyond the
ethnotheories of language formulated by “natives” (in-
cluding ourselves),

A much discussed issue, in which such ideas have
been usefully brought to bear, is the question of “standard
language,” materialized in the United States {and legis-
lated in such states as California and Florida) in the “Eng-
lish only” movement. Such a movement can onty flourish
as part of a {political} process whose progeny include: (1} a
privileged notion of referential function (valorized as
“clear” speech) for language; (2) an idea of social, expres-
sive, and logical transparency attached to, for example,
“Standard English,” which can be “standard” only because
it is conceived of as completely unmarked, that is, func-
tionally neutral; and (3) a political ideology in which lin-
guistic tools, like hammers or pliers, can be picked up,
without undue effort,” by all responsible citizens.? Here all
three perspectives on language are brought into line with
a single, overarching—though drastically limited—theory
of what language is and how it works.

The same view, or, perhaps, a close cousin, [ believe,
informs the practices of the criminal courtroom, a particu-
larly dramatic arena for our society’s exercise of power.
What I have seen in the U.S. legal cases on which | have
worked makes clear just how potent these three pillars of
the linguistic ideology of the law ate. Let me repeat them:
First, the notion that words are essentially vehicles for
conveying “referential meaning,” that is, propositions
that are simply true or false; second, the axiomatically as-
sumed logical and social neutrality of the majority lan-
guage, taken as a transparent vehicle for conveying such
propositions; and, third, the detachability of this majority
language from the social circumstances of its acquisition
and deployment, and, thus, its conversion intc a mere
“tool” of propositional transmission, to be picked up as
needed. As we shall see, these ideological components, in
turn, link up with other ideas and attitudes to inform lan-
guage policies and “rights” as enforced by the courts.

MELCINRDT WV

MURDER IN THE STRAWBERRY FIELDS

Here are the words of the prosecuting attorney in a murder
trial that took place in Clackamas County, near Portland,
Oregon, in the fall of 1986.* The defendant was Santiago
V., a Mixtec-speaking Indian from central Qaxaca just
about to turn 18.
On July 13, 1986, Ramiro F. was murdered. He died some-
time after 2 o'clock [AM], sometime before probably 2:453
or 3 o'clock. . .. [Tihe medical examiner, examined the
body of Ramiroe Lopez F. and would find a wound to the

heart; may have gene in as much as four inches.
[Clackamas Co. (Oregon) vs. Morales, 757-758]°

The scene here is a migrant labor camp near Portland,
where over a hundred undocumented Mexicans had lived
during most of the previous two months, picking straw-
berries on the adjacent farm. In this case, the bulk of the
camp residents, including Ramiro F. and Santiago V., were
Mixtecs from the state of Oaxaca. They came from one of
the poorest regions of Mexico, a state whose population is
$o desperate that pecople have for decades migrated to
other parts of Mexico, as well as to the United States, for
work that will support them.

Earlier that night, in July 1986, there had been a
birthday party for a young girl, and many of the camp
residents attended., There was drinking, and, ultimately,
brawling. In one fight, a Mixtec man from a certain home
village in Oaxaca picked a fight with a Mixtec from an-
other village, ending up with a bloody nose, and, finally,
fleeing the camp in the company of a friend, Ramiro F.
Cars sped from the camp into the strawberry fields, Later
that night, neighbors heard shots and reported a car on
fire in an adjacent field. Local police, who occasionally
had been called to quiet disturbances in the camp, ap-
peared to put out the fire and to take down the names of
suspected miscreants. The pelice stopped and searched a
vehicle that entered the camp after they arrived, finding a
pistol and a few knives on the inebriated occupants, who
were released to go to their respective cabins to sleep off
the alcohol. As dawn neared, relatives of the disputant
who had been involved in the fight the night before went
to look for him. They found him cowering in the straw-
berry fields, having run from his car before it was torched,
Not far away they found Ramiro’s body, stabbed and cold,
The police were summoned again, this time with a more
serious crime on their hands. With the help of a camp
foreman they rounded up several Mixtec men, all of
whom—not coincidentally, since these were the people
whose names the police knew—had been passengers in
the car that had been stopped and searched the night be-
forc. These men were now trundled off in handcuffs to the
sheriff’s office, for questioning by a couple of quickly sum-
moned Spanish-speaking police officers. By the end of a
day of interrogation, the police had their suspects.

Here was the prosecution’s theory of the case: The vic-
tim, Ramiro, was friend and ally of Margarito, the man
who had caused trouble and ended up with a bloody nose
at the birthday party. The man with whom Margarito had



fought, one Alfonso Luna, was part of a group from San
Miguel, a town in the Mixteca Baja (the lower part of the
Mixtec region, in western Oaxaca state), After the fight,
Ramiro and Margarito jumped into their car and drove off
into the strawberry fields; however, they were chased by
several other cars from the camp. One of them, a pickup
truck, was driven by the aggrieved Alfonso Luna’s brother,
Miguel, along with a collection of other youths from San
Miguel. Among these was Santiago V. They shortly found
Margarito’s car, abandoned in the strawberry fields. They
crashed into the car several times with the pickup, then
decided to ravage it, first firing shots to break open the
windows--for which, Miguel, the driver of the pickup,
used his pistol. Then they removed the beer they found
instde, slashed the tires with a knife, stole the car’s battery
(which was later found in the back of the pickup), and, fi-
nally, set fire to the unfortunate vehicle by lighting some
carburetor hoses. As the flames leapt up, they drove off in
the direction of a neighboring camp where Miguel and the
pickup truck's owner, riding in the passenger seat, lived.
Virtually all of the pickup’s occupants attested to this sce-
nario independently under interrogation.

It was here, however, that discrepancies appeared. While
most of the riders said that they went straight back to the
other camp, changed vehicles, and then returned to the
original camp where they were stopped by police and
searched, two claimed that there was a further stop—after
burning the car, but before leaving the strawberry fields.
One witness, also a rider on the pickup truck and also from
San Miguel, ultimately testified that they stopped the
truck, and while Miguel held his gun to Ramiro, standing
in the field, Santiago walked up to him and stabbed him
twice, leaving him in & heap. From there the truck headed
on to the other camp, as the others had described, Two
other witnesses on the truck stated that it had made a stop
after the car burning, and that Santiago had gone into the
field; one of these witnesses, who was given immunity by
the state for his admitted slashing of the tires, also testi-
fied that, later, in the camp, Santiage had passed him a
knife and threatened him if he said anvthing about it.

The state’s theory was simple: The group of people
from San Miguel, led by Santiago and angered by the tight
with Margarito, had followed the latter’s car into the field,
destroyed the car, and stabbed the hapless Ramiro, Marga-
rito’s defender. Then they had callously returned to camp
{after having been frisked by the police) and gone calmly
to sleep, where they were discovered by the police who re-
turned at dawn after the cadaver was found.

The detense lawyers, on the other hand, claimed that
there was evidence of several cars in the strawberry field
that night; and that the lack of bloodstains indicated that
Santiago could not have delivered the death blow with a
knife. Moreover, they hinted that the “eyewitness” testi-
mony was dubious. It was, they suggested, elicited by pres-
sure and intimidation from a confused and frightened par-
ticipant in the car burning, after heavy pressure from the
district attorney and the police interrogators.
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The state charged Santiago with murder; and they
charged Miguel with having burned the car. Both men
were convicted, Miguel served six months and then was
deported to Mexico.” The other occupants of the pickup
continued picking fruit or left for California. Santiago re-
ceived a life sentence and went to prison near Salem, Qre-
gon, in October 1986; shortly thercafter, he celebrated his
15th birthday behind hars.

THE MIXTEC MURDER TRIAL

The prolagonists in the Clackamas County murder case
were Mixtec Indians from Oaxaca. Their native language,
one of several of the Oto-Manguean family, is divided into
many dialects across the several states in Mexico where it
is spaken. Competence in Spanish also varies widely from
one village to another: In some places people no longer
speak Mixtec, whereas in others, only a few people, mostly
yvounger men, speak Spanish. Except for a couple of labor
foremen (and the police), none of the protagonists in the
events of that night in Oregon spoke English. Almost all
spoke Mixtec, but their competence in Spanish, in nearly
every case a second language, varied considerably. 1t is
easy to appreciate that this linguistic profile presented a
dilemma for the Oregon police in its investigations, as
well as for the court during the trial. How the court, in
particular, resolved these problems is a central aspect of
official U.5. linguistic ideology.

One striking feature of the Court’s theory of language
is the notion of “referential transparency” that combines
the first and second aspects of the political ideology that
Silverstein identifies as prerequisites for the notion of a
monogiot standard, Under such a view, the only thing taken
to matter in contrasting one “language” with another is
“meaning”—which is often reduced to what “words refer
to” or what propositions they putatively express. We
could also call this the “Verbatim theory,” or the assump-
tion that expressions in one language can be unproble-
matically rendered into propositions and translated “ver-
batim” into ancther. Much is made, by both sides in
Santiago’s case and by the court itself, of issues of “transla-
tion” regarding the testimony of witnesses, the results of
interrogation, the documents introduced into evidence,
and the proccedings themselves, which were rendered
back into words that the defendant could understand.
Where translation was involved in other phases of the in-
vestigation of the crime, which in turn enter inte evidence
(as in the ritual of “rcading” the accused and other wit-
nesses “their [Miranda) rights”), it also becomes the object
of explicit scrutiny, subject to the testimony of hoth eye-
witnesses and experts. Translation is, in fact, ultimately
subject to the rule of law itself. Statulcs stipulate what
constitutes authoritative translation, when it is to be pro-
vided, to whom, by whom, and so forth, Tn the last in-
stance, when there is a dispute between parties about an
“authoritative translation,” the jury may simply be asked
to exercise its judgment about which “expert” to believe,
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‘Three distinct languages are floating around Santiago
V.'s murder trial; vet only one, English, has official status
in the courtroom. Obviously, judge and lawyers are them-
selves English speakers. Less obviously {since, at least in
theory, a defendant is to be judged by a group of his or her
peers) the jury also consists of English-speaking Oregoni-
ans. In important ways this English monoglotism is legis-
lated and reinforced, both by the default mechanisms of
the court such as jury selection procedures and by explicit
ideological prenouncements. Consider, for example, the
instructions issued by the judge to prospective jurors,
prior to beginning the selection process. First the judge
notes that certain officially designated interpreters will
“assist” those participants in the trial who do not “speak
the English language.”

This particular case . . . will involve the use of interpreters

as the defendant in this case is unable to speak the English

language and will be, throughout the course of trial, as-

sisted by his interpreter. .. . [n additicn there will be a

court interpreter that will be present whenever anvone

testifies who is not fluent in the English language.
[Clackarnas County {Oregon} vs. Morales, 692|

The exclusion of languages other than English is enforced
directly on the official trial transcript, which appears only
in English translation. Evidently, no tape recordings of the
original testimony were made, and the official record of
non-English testimony consists exclusively of the stenog-
rapher’s rendering of the interpreter’s words.

No mention is made of the fact that the defendant
and most of the witnesses are not fully competent, or at
least have not been demonstrated to be competent, in the
language of the interpreter, Spanish; or that their native
competence is in the unrelated Oto-Manguecan language
Mixtec. Indeed, rather little is said throughout the trial
about the nature of what appears in the record as the
“Mestica” language. For the purposcs of this trial, the
court simply ignores the existence of Mixtec, and some-
what reluctantly makes allowances only for Spanish, even
in the face of obvious and repeated problems.

Judge: Would you translate what he said, please?
Interpreter: That was Mestican, I don't understand.

I: You have to tell us what he says.
I: It was Mestica words.
T Very well.

District Attorney: [ would ask Ms. R,” to tell us whether she knows
what those Mestica words are?
I: No, I don't. [Clackamas County (Oregon) vs. Morales, 1 153#j

Returning to the jury selection procedure, the judge goes
on to explain one of the critcria to be used about which
prospective jurors have been polled.

One of the questions in the questionnaire that the law-
yers are interested in, those of you who are tfluent in the
Spanish language and you're able to understand Spanish
sufficiently to understand the English translation of the
words spoken from Spanish in the courtroom, keep in
mind . . . the translation of the Spanish language that you
must rely on in the course of this case is that translation
that is made by the court interpreter that will be translat-
ing the language as it's spoken from the witness stand.

And that is the translation that you rely on for vour evi-
dence. I don’t know whether any of you, as I say, under-
stand Spanish, but we don’t want to gel into a situation
where we have some juror in the jury room saying, “Well,
that's not what the witness really said, you know.” We
can’t do that. You're bound to accept the testimony as
translated by the official court translator, and that is one
of the reasons the question is in the questionnaire about
vour ability to understand the Spanish language.
[Clackamas County (Oregon) vs, Morales, 693

The judge’s admonition displays, in both the practice and
the official theory of language in the courtroom, precisely
the notion of “referential transparency.” The testimony
“as it is spoken from the witness stand” can be rendered
for legal purposes, without loss and exactly—that is, “ver-
batim”—into equivalent and officially sanctioned English
words. This is the job of the interpreter, who is thus con-
ceptualized as a kind of transparent filter through which
referential meanings pass from an opaque source language
into the official target language. By fiat, the filter's output
must be taken as propositionally identical to its input,
which is, by definition, uninterpretable, or, perhaps, bet-
ter, encrypted, as far as the trial process is concerned. This
theory makes a certain sense in the context of the criminal
trial, in which it is the jury’s job to arrive at the “truth” of
the matter—that is, to render judgment about the truth of
the propositional substrate behind the words speken in
testimony.

The “verbatim” theory is displaved even more plainly
in the judge’s instructions to the interpreter herself, as he
asks her to swear to “make a true translation of all state-
ments in Spanish to English” {Clackamas County {Oregon]
vs. Morales, 1036).

We're going to have a series of witnesses who do not

speak English, obviously, and I'm asking [the translator]

to translate the questions that are asked these people ver-

batim . . . word for word. And then translate the responses

of the witnesses verbatim, word for word. In other words,

I don’t want you to say, “Well, the witness says,” forget

that part. Just transiate it verbatim, word for word.

|Clackamas County (Oregon) vs, Morales, 1036-1037|

The notions of “word for word” and “literal” translation
reappear at crucial points in the trial but are rarely ques-
ticned as in any way problematic.

The judge’'s instructions also clearly address a problem
of voicing that shows how the underlying theoty of lan-
guage here interpenetrates with a broader notion of per-
sonal identity, self-presentation, and truth. The judge in-
structs the interpreter not to frame her translations as
translations: neither as paraphrases of what a witness says,
nor ¢ven as emitting from another mouth but, rather, di-
rectly, “word for word” without pronominal transposition.
There is here an interesting corollary to the “verbatim the-
ory,” which we might call “propositional detachability.” Tt
is as if the truth-functional core of what someone says can
be decoupled from the actual saying itself: The content of
the words is rendered into English and lifted cut of the
speaker’s mouth to be deposited, normalized, onto the clean
sheet of testimony via the translator. The jury members,



presumably, are to use their own judgment by overlaying
the translator's words onto the original speaker’'s voice
and demeanor to arrive at their conclusions about truth.

The prosecution produced an eyewitness who testified
to seeing Santiago stab the victim. Unfortunately for the
state's case, this witness displayed considerable confusion
about the events of that night; and, moreover, his Spanish
was extremely limited. Questions were raised about what,
exactly, the witness saw, and how he would describe what
he saw. His original eyewitness testimony appears in the
transcript as follows:

District Attorney: I'm going to show vou Exhibit 79, What is that a

picture of?

Witness: It's of a person.

DA:  Did you see that dead person?

W:  Yes

DA: When did you see him?

W {Pause). When he was stabbed.

DA: Who stabbed him?

W Santiago. Well, Santiago. |Clackamas County (Oregon} vs. Mo-
refes, 1076]

When questions were raised about the reliability of
this testimony, and whether the witness understood what
he was saying, the prosecution tried to bolster its case,
with the following tragicomic result. (The prosecutor is H.
the court interpreter R.)

District Attorney: Do you understand Spanish well?

Witness: No.

DA:  What is the word you know in Spanish for stabbing?

Interpreter: May [ ask how [ can ask him without giving the word?

DA: Okay. Let me rephrase the question.

DA {to W) What word do you use to say how the knife went into

the man’'s body?

I: In what language?

DA:  In Spanish.

W 1call it knife,

DA: How do you describe a knife being stabbed into someone
hard?

H I don’t know If you want it in Spanish or English?

DA:  InSpanish.

W:  ldon't know.

DA: You don't know the word to describe that in Spanish?

W:  Tdon't understand much.

DA:  What language do vou usually speak?

W:  Inmy village, only Mestica.

DA:  Tsitdifferent very much from Spanish?

W Yes. [Clackarmas County (Oregon) vs. Morales, 1110-1111]

The DA persisted in this line of questioning, later try-
ing to induce the witness to say “a word in your language,
Mestica, which describes the manner in which the man
was hit with the knife” and then asking him to “spell it in
Spanish, if you can” (Clackamas County [Oregon| vs. Morales,
1153).

District Attorney: Can you tell us how to write the word so we can
see it?

W:  In Mestica?

DA: Yes, canyou?

W:  No. No, [do not know how to write.

DA: I I gave you a piece of paper, could you write it?

W Yes. [Clackamas County (Orcgon) vs. Morales, 1154]
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Needless to say, this insistent interrogation produced no

orthographic results, since the witness was indeed illiter-

ate or at least unable to write Mixtec. The prosecutor made

ong last try to elicit from his witness an expression that fit

the scenario he was trying to paint for the jury: that of the

defendant intentionally stabbing the victim with force.

District Attorney: P-i-c-a-e-r, is the Spanish verb that you've been us-

ing to try and describe what you saw?

Witness: Yes.

D4A:  Ts that word not very accurate to describe what you saw?

W:  Uh, Uh.

DaA: Do you know any other words which describe it better in
Spanish.

W:  ldonot know more.

DA: Why don't you try to do it, to say that other word?

W: [ cannot talk. [Clackarias County (Oregon) vs. Morales, 1115)”

I am hoping that the “verbatim” theory in the crimi-
nal trial of Santiago V. will lead the reader to ask what sort
of “language rights” might derive from such a theory of
language. One answer surely would be rights to “transla-
tion,” tor speakers of nonstandard or nonauthorized lan-
guages.” In Oregon such rights are guaranteed by legisla-
tion, although with a significant twist, In an early motion
to suppress some of the defendant’s statements, defense
counsel cites Oregon Statute ORS 133.515, which provides
for official translaticn of languages other than English, in
the following terms:

The terms ot that statute . . . direct that when a personis a

handicapped person, any handicapped persen, and a pet-

son who doesn’t speak English and cannot communicate

in English, is defined in that statute as a bandicapped per-

son, and an interpreter shall be appointed to assist that in-

dividual. [Clackamas County (Oregon) vs, Morales, 628]

Non-English speakers, in other words, suffer from an in-
ability to put their words into the appropriately transpar-
ent medium (English words). They are “handicapped.”
Under the law, at least, a linguistic handicap can be ade-
quately addressed simply by supplying the requisite offi-
ctally approved translations.

Notice that these notions of translation and “handi-
cap” reflect two coroilaries to the “verbatim” theory that
characterizes U.S. legal ideologies of language. First is the
idea that languages are always in principle translatable, at
teast into English, which thus becomes a maximally un-
marked and neutral vehicle of propositional communica-
tion, that is, for conveying the essential propositional
“content” of what is said. This is part of what Silverstein
identifies as the “displacement” of the problem of lan-
guage “onto the plane of word reference-and-predication”
(1986:3). English here acts as a “standard language” that is
for these purposes completely transparent. Second, Eng-
lish is alse somehow in the repertoire of skills of & “stand-
ard person,” one who is socially and, perhaps, morally
whole or “normal.” Speaking English in part defines how a
person shows him or herself not to be handicapped.

The trial of Santiago V., in which I participated as a
“linguistic expert” in a postconviction defense effort,
brought home to me the relevance of theoretical attention
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to linguistic ideologies to quite immediate, practical mat-
ters, in this case, trying to get an innocent man (and he
was innocent)'’ out of prison. Linguistic theory and scien-
tific ideologies of language turn considerably less aca-
demic when one faces circumstances like the Clackamas
County murder trial. Here a bankrupt or at least partially
tlawed theory of language does not merely offend our in-
tellectual sensibilities but also helps put a 17-year-oid In-
dian youth from Qaxaca in an Oregon prison for the rest
of his life. The suppaosition that facts can be transparently
related, without regard for the linguistic medium in which
they were allegedly couched, appeared in analysis of the
transcript and in conversation with repentant jurors about
how the guilty verdict was reached. indeed, the fact that
most of the witnesses had poor command of Spanish and
none of English seems to have been deliberately down-
played by both sides of the case, and the fact that Santiago
himseif did not speak at the trial was taken as a deliberate
sign of his silence before the facts presented, rather than
evidence for his silencing by the practices of the court, an
issue to which I return in the conclusions below. “ldeas
about language” here had subtle but definitive practical
consequences. Subsequent “expert testimony” work in the
United States, in Australia, and in southeastern Mexico
has underscored this coalescence of theory and practice.

LANGUAGE POLICY AT THE “WHOLE EARTH” NURSING
HOME

U.S. law, like other legal traditions, incorporates linguistic
ideologies outside the practices of the courtroom itself. Let
me describe another legal case in which I have been in-
volved, to give a feeling for both the issues that arise and
part of their anthropological interest.

Consider civil law. Is “free spcech,” for example, a
“language right”? 1 have recently worked as “expert wit-
ness” for the plaintiffs in a civil discrimination suit brought
by four “Hispanic” women against their employer—which
! will call the “Whole Earth” nursing heme—who dis-
missed them because they spoke Spanish on the job. As I
was surprised to learn, however, the legal issues are convo-
luted. Statutory protection is provided against discrimina-
tion on the basis of “race, color, teligion, sex or national
origin” (sections 703[a]|1] and (2] of Title 7). However, no
explicit protection is guaranteed, for example, when dis-
crimination is based solely on language. Title 7 does not
provide a “right” to speak a particular language, and even
deliberate and explicit language discrimination per se is
thus not a violation of civil rights under the law. The
plamntiffs in this case were therefore obiiged to argue that:
{1) their use of Spanish was an integral part of their “na-
tional crigins” as specified by Titie 7 (despite the fact that
they came from different Latin American countries, and
One woman was, in fact, “born in East LA™ and (2) that
being prevented from speaking Spanish at work therefore
had the potential for causing harm to their identities un-
der such a rubric,

I will develop just one aspect of the case, Oregon has
at least one relevant English-only lTaw on the baoks. Let
me quote from the motion for partial summary judg-
ment. " Plaintiffs were subject to state regulations pertain-
ing to residential care facilities. Specifically, O.AR. 411-
055-0051(3) provided in materiat part:

(3) Qualifications of Staff Giving Direet Care, All direct

care staff shall meet the following criteria: . . . Be literate

and capable of understanding written and oral orders;

communicate in English with residents, physicians, case

managers, and appropriate others; and be able to respond
appropriately to emergency situations at all times,

This provision governs all residential care facilities in the
state and stipulates that the patients cared for in such fa-
cilities, a majority if whom will presumably be English
speakers, can expect their caregivers to speak only English
with them.

The “Whole Earth” nursing home in this case claimed
to have an institutional language policy that went some-
what beyond the Oregon statute, prohibiting employees
from using any language other than English anywhere in
the facility except for the “break room” where employees
had meals and relaxed when off duty,

[Whoie Farth] justifies its alleged English-only-in-com-

mon-areas policy as an “interpretation” of QAR 411.

053-0051i3) . .. [Whole Farth) also justifies its policy by

reference to “other concerns” . . . [Whole Tarth] contends
that residents with dementia or other cognitive dysfunc-
tions may have their conditions “exacerbated by confus-

ing communications.” . . . More generally, [Whole Earth)|

contends that “many residents find communications that

they do not understand to be lipsetting because they fear

they are being “talked about” or simply believe that, as a

tmatter of courtesy, they are entitled to understand whal is

being said within their hearing” . .. [Whole Earth| further
justifies its language policy on the ground that residents

and family members complained “on 3 regular basis”

about staff speaking Spanish at the . . . facility, |personal

communication with author, see note 10]

Whatever we may think about it on logical, moral, or
political grounds, the underlying theory of language here
is more sophisticated than the “verbatim” theory implicit
in the murder trial. It explicitly acknowledges the social
embeddedness of talk, if only in the somewhat back-
handed way that it anticipates potential negative impacts
of using nonstandard, unintelligible language in a social
situation. That is, the statute and the specific language
policy goes beyond merely frying to guarantee the trans-
parency of language practices in the health care facility,
making sure that people communicate in a manner intellj-
gible to all. There is a further consequence, a political
loading to the use of non-English as threatening, insult-
ing, and—much like its speakers themselves—insubordi-
nate. The policy conjures the vision of nonstandard lan-
guage as secret and, therefore, implicitly menacing.

In the depositions of the “Whole Earth” supervisors
who locked the Spanish-speaking employees out of the
residential care facility on the night in question, it is ap-
parent that they saw the employees’ use of Spanish in



their presence (and not simply in front of residents) as
clear and intentional insubordination. One supervisor, for
example, considered enforcement of the English-only pol-
icy to be part of her job: “If they were speaking any lan-
guage other than English, then | was able to tell them not
to speak that language” (AV, p. 14). When asked how she
felt on the evening of the dismissal, she remarked: “All the
other coworkers were just speaking Spanish, 1T mean,
amongst themselves, throughout the facility, and . .. Ji]t
was just very frustrating that I couldn’t do anything about
it (AV, pp. 70-71). The resident director of the facility,
speaking about one of the Hispanic plaintiffs in the suit,
called her a “very insubordinate employee because of the
language she spoke in areas that were not appropriate”
(DS, p. 47). In answer to questions she elaborated: “The
word insubordinate means being rude and disrespectful.
And speaking languages [sic], when being counseled about
doing that, was insubordinate” (DS, p. 47).

This supervisor’s understanding of the rationale for
the English-only policy at Whole Earth suggests another
ideological principle, which I will dub “linguistic para-
noia":

Because there were multiple nationalities at [Whole Earth]

that worked together; that if one couldn’t understand the

other it caused a lot of feelings of insecurity and could

cause people feeling they were being harassed by not
knowing what was being stated. [DS, pp. 52-53]

“Linguistic paranoia” is the presumption that when copre-
senit persons use a language you cannot understand, it can
only be because they are sayving something they do not
want you to understand, probably because whatever is be-
ing said is “against” you.

The same sort of sentiment, displaced from coworkers
onto the residents of the home, is echoed by the “Whole
Earth” swing shitt supervisor:

We have residents who are very self-conscious about

themselves, that anything that is out of—that is not fa-

miliar to them will frighten thern and they start thinking

that people are talking to them—talking about them right

in front of them. . .. There have been people who have

heard people say things—employees say things in differ-

ent languages about their family members. So they just

ask for everybody to speak English in the common areas,

because that's the residents’ home, it's not our home. |ER,

p- 35]

This supervisor also reports that speaking Spanish in front
of other workers was taken as a kind of intentional dis-
courtesy: “When they would go up to them and ask them,
that they would completely ignore thermn and talk to the
other caregivers in Spanish” (ER, pp. 64-63).

The central preoccupation of the supervisory staff that
dismissed the Hispanic employees is further underscored
by the following passage from the handwritten staterment
of AV, wherein she describes an evening when she felt ten-
sion with her Spanish-speaking coworkers:

{C.] and [ were walking through the kitchen and were

stared at by several co-workers in the kitchen. So we con-
tinued to walk through the kitchen to go outside and dis-
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cuss what has been going on all evening. As we left the
kitchen through the back door we heard continucus
laughing followed by the Spanish language followed by
more laughing. We both decided that we were being
treated unfairly and I called our supervisor. [statement of
AV,p.3]

The suit brought by the Hispanic employees against
“Whole Earth” Nursing home has, at the time of writing,
not yet been resolved by the courts, althcugh various at-
tempts for summary judgment and dismissal have been re-
fused so that the case may ultimately come before a jury.
According to the plaintiffs’ lawyers, the legal questions at
issue have to do with whether the “English-only” policy
was sufficiently clear and explicit, and whether its en-
forcement was by nature discriminatory. There is also a
substantive issue about the nature of damage or harm suf-
fered by the plaintiffs as a result of “Whole Earth's” ac-
tions. However, there seems little doubt that a language
policy of the sort “Whole Earth” claims to have had is
consistent with the dominant language ideology of the
law.

Indeed, there is significant precedent in the law for an
“English-only on the shop floor” policy, specifically a
much cited U.S. Court of Appeals Ninth Circuit decision
{known as Garcia vs. Spun Steak Co.) reversing a lower
court’s decision in favor of employees who had claimed
that a workplace English-only policy viclated the antidis-
crimination provisions of Title 7. This “Spun Steak” deci-
sion reatfirmed the legal basis of English-only rules in the
workplace, and it assumes a central place in legal argu-
ments about English-only laws. Without going into de-
tails, T will again note two aspects of the underlying lin-
guistic ideology expressed in the Spun Steak decision,
which is a matter of public record.

First, consider the apparent rationale that led Spun
Steak to implement its English-cnly policy in the first
place. I quote from the preamble in the case:

Prior to September 1990, [Spanish speaking] Spun Steak
emplovees spoke Spanish freely to their co-workers during
work hours. After receiving complaints that some workers
were using their bilingual capabilities to harass and to in-
sult other workers in a language they could not under-
stand, Spun Steak began to investigate the possibility of
requiring its emplayees to speak only English in the work-
place. Specifically, Spun Steak received complaints that
Garcia and Buitrago made derogatory, racist comments in
Spanish about two co-workers, one of whom is African-
American and the other Chinese-American.

The company’s president . . . concluded that an English-
only rule would promote racial harmony in the work-
place. In addition, he conclude that the English-only rule
would enhance worker safety because some employees
who did not understand Spanish claimed that the use of
Spanish distracted them while they were operating ma-
¢hinery, and would enhance product guality because the
U.S.D.A. inspector in the plant spoke only English and
thus could not understand if a product-related concern
was raised in Spanish. [Garcia vs. Spun Steak Co,, 4-5]

There is a clear kinship between the underlying view
of language implicit in this miniature history and the
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“Whole Earth” scenario: The link comes from “referential
displacement” and “linguistic paranoia,” Notice the chain
of logic implied. Departing from a shared “standard” Eng-
lish means that communication is unintelligible, no
longer “referentially transparent,” and, therefore, dysfunc-
tional and purposeless. Moreover, by virtue of its unintel-
ligibility and consequent uselessness for the work at hand,
it is perceived by definition as “harassing” and “insult-
ing.” The logic extends to a further step that recalls judith
Irvine and Susan Gal's (2000) cobservation that linguistic
ideologies are recursive and iconically projective: What
happens in the plane of linguistic varieties is projected, for
example, onto social structures and perscnal identities.
Speaking in non-English is potentially threatening (be-
cause it is unintelligible, and, thus, secret); speakers of
non-English are therefore also potentially threatening (be-
cause they arc insubordinate, uncontrollable, and secretive).
A second notable feature of the underlying ideclogy
in the Spun Steak decision has to do with will, intention,
and freedom in language “choices.” The court argues that
an employer has the prerogative to define the privileges
available to empleoyees while at work, including, in this
case, “the ability to converse” “on the job” (Garcia vs. Spun
Steak Co., 8).
A privilege, however, is by definition given at the em-
plover's discretion; an employer has the right to define its
contours. Thus, an employer may allow cmplovees to
converse on the joh, but only during certain times of the
day or during the performance of certain tasks. The em-
ployer may proscribe certain topics as inappropriate dur-

ing working hours or may even forbid the use of certain
words, such as profanity. |Garda vs. Spuni Steak Ca., 8|

Then, citing another precedent of a related case, the court
elaborates a further ideological position about language.

Here, as is its prerogative, the employer has defined the

privilege narrowly, When the ptivilege is defined at its

narrowest (as merely the ability to speak on the job), we

cannot conclude that those employees fluent in both Eng-

lish and Spanish are adversely impacted by the policy. Be-

cause they are able to speak Engiish, hilingual emplovees

can engage in conversation on the job. It is axiomatic that

“the language a person who is multi-lingual elects to

speak at a particular time is . . . a matter of choice” ...

The bilingual employee can readily comply with the Eng-

lish-only rule and still enjoy the privilege of speaking on

the job. “There is no disparate impact” with respect to a

privilege of employment “if the rule is one that the af-

fected employee can readily observe and nonobservance

is a matter of individual preference.” [Garcia vs. Spun Steak

Co., 891
The court goes on to consider the ¢laim, advanced by the
Spanish-speaking employees in this case, that “for them,
switching from one language to another is not fully voli-
tional” [Garcia vs. Spun Steak Co., 91. Acknowledging that
there are empirical matters that cannot be resojved in this
connection, the court nonetheless concludes that:

The fact that an employee may have to catch himself or

herself from occasionally slipping into Spanish does not

impose a burden significant enough to amount to the de-
nial of equal opportunity. ... The fact that a bilingual
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cmployee may, on occasion, unconsciously substitute a

Spanish word in place of an English one does not override

our conclusion that the bilingual empioyee can ecasily

comply with the rule. [Garcia vs. Spun Steak Co., 9|

Insofar as language choice is purely a matter of voli-
tion, then, violations of an Lnglish-only policy must be
considered willful acts of disobedience, intenticnal insub-
ordination, to be read as by their very nature hostile and
aggressive. Here is a further ideological principle, already
implicit in much of what has gone before, which wec
might call “linguistic freedom of choice.” The notion that
people who do not speak English are somehow “handi-
capped” is already a reflex of the idea that all normal peo-
ple, in U.S, society, can and should simply learn English. A
foundational assumption is, of course, that learning Eng-
lish is something everyone can easily do, regardless of
other mediating social and cultural circumstances. More-
over, that anything other than simple propositional com-
munication might be involved in {anguage choice is ideo-
logically denied here: Bilingual speakers “axiomatically”
can choose between different linguistic codes without
communicative loss. “Referential transparency” rears its
ugly head again, in the image of “unconsciously slipping”
from one language to another, or substituting one lan-
guage's word for another’s, as though the word, or code, is
merely an exotic costume for a shared meaning.

LEGAL LANGUAGE IDEOLOGIES FARTHER AFIELD AND
CLOSE TO HOME

Linguistic paranocia is not limited to Anglo nursing-home
patients or supervisors, 1 have heard 1zotzil Indians in
Chiapas, Mexico, suggest that visiting tourists who talk in
their unintelligible gibberish are surely cursing or ridicul-
ing them {and they feel entitled to return the favor). More-
over, there are striking parallels between the “Whole
Farth” case and judicial decisions elsewhere in the English-
speaking world where an employer’s right to limit lan-
guage choices in the workplace has been reaffirmed.’*

It would be possible to pursue a comparative enter-
prise here and to visit other legal traditions and their
views of language. For example, an Australian Land Tribu-
nal was set up to resolve Aboriginal claims te land under
recently enacted “Native Title” provisions. Its deliberations
routinely involve “anthropological expertise.” Nonethe-
less, its cases frequently pit a Western legal linguistic ide-
ology that links languages to tribes, and by extension to
territories, against an Aboriginal theory that ties language
instead to “ownership” (not, incidentally, to speaking
knowledge) and thence to territory somewhat differently
conceived (Haviland 1997). Similarly, the legal wrangling
surrounding the trials of those accused of the infamous
1997 massacre of women and children at Acteal in high-
land Chiapas, Mexico, manages—by a process related to
what frvine and Gal call “erasure”—to render.invisible the
presence of Indian languages in the entire legal process
(Haviland 1999). In the U.S. cases presented, the non-Lng-
lish linguistic varieties are projected as discrete, in some



ways monolithic, if unintelligible, and above all irrelevant
to the dominant and regimenting institutions of the law,
which are called on to resolve the cases, in some sense de-
spite the inconvenience of linguistic and culfural differences. In
the Acteal trials (which only began in earnest nearly two
years after the roughly one hundred people accused of the
crimes had been incarcerated) Indian languages were sim-
ply not present. Linguistic and cultural differences be-
tween the protagonists of the drama—the victims and
their assassins—and the actors in the Mexican legal sys-
tern, as well as differences within the relevant Indian com-
munity, which bitterly divided among traditionalists,
Cathotics, and evangelical Protestants, faded into oblivion
behind the shocked, globalized conscicusness of the enor-
mity of the massacre.

1 will not try to develop these comparative materials
here. Instead let me conclude by considering briefly how
linguistic ideologies, even incompletely articulated doc-
trines like those [ have detected in the practices of some
U.S. courts, give rise to specific policies—especially to no-
tions of “language rights” that reflect the underlying ideo-
logical assumptions.

In the Clackamas County murder trial, we saw a con-
ception of language based on the “Verbatim theory,” with
a consequence that the only “rights” of speakers of non-
English are rights to translation, to help them overcome
their non-English “handicap.” The standards for such
translation, and the limited abilities of the legal system to
provide it, remain matters for legislation and the scrutiny
of “experts.” [n the “Whole Earth” case, in which an em-
ployer may assume an attitude of “language paranoia,” it
is, ironically, the rights of the English-only speakers that
are presumed to be infringed upon by speakers of non-
English. The remedy here is to institute English-only poli-
cies to block those competent in unintelligible forms of
speech from oppressing monolinguals with their suspect
communications, and to train them to be voluntary (if ir-
remediably bi- or multilingual} English speakers.

I offer one final argument and an ironic conclusion.
Since T have repeatedly been invited by lawyers, who are
always ready to try any desperate tactic when they know
they are likely to lose a case, to display my own “exper-
tise” about language in court, it might be supposed 1
would have insight about how anthropological “language
ideologies” that grow out of our own “higher order” theo-
rizing about language in society enter into the social dy-
namic | have sketched. I wish [ could issue a triumphal cry
for linguistic anthropology as an antidote to bad theories
of language. 1 also wish [ could offer a hopeful prognosis
for “linguistic anthropological activists” who might dream
of turning theory into practice, or at least of influencing
practice by spouting theory. But I cannot.

An initial source of disillusionment is that courts
seem quite happy with their own theories of language. It
is routinely argued that the “Miranda Rights” read to
criminal suspects from & multilingual card have been ade-
quately administered if the suspect simply acknowledges
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“understanding” them, and tape recordings are frequently
made of this assent to present in court; this is a practical
enforcement of referential transparency (see de Leén 1999).
in the “Spun Steak” case, a Stanford sociolinguist hired as
an expert witness argued in her deposition several points
familiar to anthropological linguistics: Language is much
more than a transparent referential vehicle; it is also a cen-
tral badge of “identity” (including, presumably, “racial” or
“national origin” identities of the sort protected under an-
tidiscrimination law). She also raised questions about the
alleged ability of bilinguals to switch “voluntarily” be-
tween different languages or language varieties. The court
noted but rejected her arguments, asserting by judicial fiat
that “by definition” bilinguals can voluntarily choose
which language to use in relevant circumstances. [n the
“Whole Earth” case, 1 suggested that people sometimes
build and maintain their social relationships through a
delicate calculus of linguistically mediated etiquette, so
that interfering with the latter inevitably distorts the for-
mer, The lawyers in the case were reluctant to launch such
a convoluted sort of argument, asserting that there were
limits to how much “education” judges could absorb.

Another source of disillusionment for the anthropo-
logical expert witness comes from the process of comproe-
mise, central to U.S. law. One is repeatedly put into an un-
comfortable and ambivalent role as both scientist and
advocate, One is “hired” as an “expert” for a particular
cause; one must, therefore, suppress those aspects of what
one discovers (or knows already) as a “scientist” for the
purposes of relevant expertise. And if the expert does not
suppress these aspects, he or she can be sure that the law-
yers will. The process of transforming an expert’s oral
deposition, styled perhaps after a classroem presentation
or a theoretical lecture with presumed inteliectual subtle-
ties and academic standards of evidence, into a turgid, de-
terminedly heavy-handed, and dogmatic written docu-
ment that lawyers are willing to submit in evidence, is an
exercise in practical linguistic manipulation that deserves
a study in itself.

A final source of disillusionment comes from out-
comes. There is something inherently self-defeating about
trying to oppose an ideology while working within its con-
fines, and this is the nature of Western, if not all, judicial
processes. A postscript about Santiago's case illustrates the
problem. His ultimate release after five years in jail was
bascd not in the least on the theory-laden analysis and
critical deconstruction of the linguistic flaws in the inves-
tigation and trial. Rather, it was based on a technicality.
His lawyers persuaded the court of appeals that he had
been incompetently defended, since his lawyer had re-
fused to allow him to testify in his own defensc. Ot course,
as I hinted above, there is an aspect of linguistic ideology
implicit in this argument as well: Santiago's “referential”
silence in court was taken as self-condemning. noncontes-
tation. In the end, the case was resolved by default. The
state, obliged to bring the case to a new jury, simply chose
not to reprosecute.
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Ironically, it is the transformation of Santiago’s lin-
guistic repertoires that has also transformed his life. Santi-
ago vastly improved his Spanish and became fluent in
English while in prison and went on to finish a tour-year
B.A. program in social work at the University of Portland.
He has since been a union organizer, a civil authority in
his home village in Oaxaca, an employee of various state
and private agencies offering services to migrant workers,
and, most ironic of all, a frequent cecurt translator for
other Mixtecs, helping to perpetuate the linguistic ideoio-
gies that helped land him in jail in the first place.

Jonn B. HaviLanp Department of Linguistics, Reed College,
Portland, QR 97202
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thropology, Five Fields Update” (Socicty for Anthropology in Com-
munity Colleges, AAA, Washington, D.C., November 29, 2001). |
am indebted to that society for thetr invitation to present it and to
Sally McLendon for encouraging me to revise it far the current fo-
rum. The editors of this journal, Bill Maurer, and an anonymous
reviewer helped remove some (but assuredly and sadly not all} of
its defects.

1. See aiso Silverstein 1987.

2. But, perhaps, through the institution of schooling, see, for ex-
ample, Coilins 1988,

3. See Stlverstein 1987 for a detailed articulation.

4. More detailed and somewhat different treatments of this case
<an be found in Haviland 1988 and de Ledn 1999,

5. Bracketed page references are to the official trial transcript in
the case.

6. Although he since returned, several times, to the Oregon straw-
berry harvest, as did virtually all of the witnesses.

7. Ms. R, the court translator, was a native speaker of Cyuban Span-
ish, itself notably different from the Mexican variety most of the
witnesses aspired to.

8. To make reading the transcript segments easier, | have altered
the speaker identifications from the original transcript, using the
following conventions: J{udge) = the trial judge. Diistrict) A(ttor-
ney) = the prosecuting attorney, sometimes referred to in the text
as Mr, H. l{nterpreter) = the official Spanish interpreter, sometimes
referred to in the text as Ms. R. W(itness) = the current witness be-
ing examined, D{cfense) = the lawyer for the defense.

9. The Spanish word was probably picar (“sting, stab™).

10. As Bourdieu {1982} might have it. Aithough a 1978 Federal stat-
ute calls for certification for court interpreters, such statutes do not
necessarily bleed down to lower courts at the state or county level.

EOALIITST LWV

Moreover, my own observation shows that the practices even of
federal courts are rather haphazard, with federal enforcement
agencies often relying on defense attorneys to provide certified
translators and then only at the time of trial. "Translation” prac-
tices during other phases of the judicial process may be even more
haphazard. I once testified as expert witness in a case in which Ore-
gon and federal police arrested a man after serving a warrant and
later reading the accused his rights using the man’s own 13-year-
old daughter—the only person present during the search and sei-
zure raid who spoke both Spanish and English—as “translator.”

11. Although there is no room to provide full details here, post-
conviction research by defense investigators, as well as by the
author and Lourdes de Ledn aided by others from the accused
man’s village in Oaxaca, soon revealed the identity of actual knife-
wielder. The culprit had, not surprisingly, immediately fled Ore-
gon after the events and gone into hiding first in his village (where
he sought shamanistic therapy for his crime) and, later, in Mexico
City. As we shall see, such “facts” were, ironically, irrelevant to the
outcome of postconviction relief efforts,

12. In this and subsequent quotes from official documents for the
case, which is still not legally resolved at the time of writing, I dis-
guise real names, places, and dates,

13. For an Australian case see The Age, April 23, 2003, also available
al  http:/fwww.theage.com.au/articles/2003/04/22/1050777256445,
html.
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LANGUAGE IDEOLOGIES, RIGHTS, AND CHOICES:
DILEMMAS AND PARADOXES OF LOSS, RETENTION, AND REVITALIZATION

Introduction

THIS “IN FOCUS” BRINGS TO OUR READERS new anthro-
pological reflections on the politics of language loss and
revitalization. It centers on the dilemmas and paradoxes of
these processes for speakers of threatened languages, for
the anthropelogists who work on their behalf, and for the
discipline itself. The articles collected here explore the ide-
ologies underlying the discourse of language tights on
which contemporary claims for linguistic survival are largely
based. They raise complex questions about “rights-talk” and
the processes by which languages are “saved.” Claims for
language rights, as these articles show, are embedded in
language ideologies that are often based on assumptions
that can act against the interests of the very groups mak-
ing claims, or at least some of their members.
Anthropological interest in, and concern for, threat-
ened languages is, of course, not new: The mission of “sal-
vaging” endangered cultures and languages was one im-
portant motivation for the conduct of research by many
early U.5. anthropologists, particularly Franz Boas, his stu-
dents, and their students. Their sense of the urgency in
documenting what they saw as the demise of a rich heri-
tage for individual peoples, and for humanity as a whole,
is conveyed in many of their writings, which took for
granted the loss of smaller cultural and linguistic traditions
in the face of the onslaught by powerful conquering cultures.
But as the articles in this “In Focus” demonstrate, an-
thropologists concerned with language loss cannot simply
return to the days of the “salvage paradigm” (see Domin-
guez 1987) and the essentializing models of culture on
which it was based. The growing awareness in the last few
decades of the impact of historical and political contexts
on anthropelogical work has demanded that we scrutinize
our own theory and practice, including anthropological
linguistic ideologies themselves and the role they may
play in the larger world. As Joe Lrrington’s article in this
collection makes clear, the contemporary rhetoric of en-
dangerment, which underlies many of today’s claims to

language rights, is no less problematic than the cne that
spurred generations of Boasians.

Paradoxically, as groups of people today increasingly
use their distinctive cultural identities to make claims on
rescurces, they often invoke linguistic ideologies that an-
thropologists abandoned long ago (see Maurer this issue).
For example, on the day we sat down to write this intro-
duction a headline in the political section of Reuters
asked, “Last 'Adieu’ to French as World Language?” {John
2003), Although French has 80 million native practitio-
ners and is the 11th most spoken language in the wortd,
the article records French anxiety over its decreasing use as
the world’s “lingua franca.” “What is at stake,” Jacques
Viot, head of the Alliance Francaise agency that promotes
French abroad declared, “is the survival of our culture, It is
a life or death matter” (John 2003). The September 2001
issue of Cultural Survival, the publication of the human
rights organization of the same name, adds urgency to this
fear of language death and cultural loss with its cover pho-
tograph of a screaming mouth accompanying the headline,
“Endangered languages, Endangered Lives: The Struggle
to Save Indigenous Languages.”

These publications reflect growing awareness in the
public media of language loss, and the considerable anxi-
ety felt by speakers toward the consequences of this loss,
whether of a “large” naticnal language like French or the
“small” languages of indigenous people everywhere, But
many anthropologists have long been wary of the simple
equation of culture with language on which such rhetoric
rests, while at the same time they recognize its increasing
salience to the people they study and its political efficacy,
The authors of the articles assembled here are acutely
aware of this paradox and the dilemmas anthropotogists
face as their expertise and influence are increasingly en-
listed to help restore and sustain threatened languages and
to establish the language rights of indigenous, minority,
and subaltern people. )
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This “In Focus” grew out of several invited sessions
centered on linguistic ideologies and rights and the loss
and revitalization of languages organized for the Centen-
nial Meetings of the American Anthropological Associa-
tion in 2001 by Sally McClendon and fohn Haviland. We
have selected a number of articles based on presentations
offered at these sessions and have included a *Comment”
by Bill Maurer, which reviews and adds to the collection,
especially by focusing on the relevance of the anthropaol-
ogy of law to questions of language rights. These articles
reflect the cross-subdisciplinary participation in the ses-
sions as well as in scholarship on the subject itseif.

These “In Focus™ articles not only attend to the dis-
courses and the rhetoric of language loss and language
rights (see, especially, Errington, Whiteley, Haviland, and
Maurer); they also consider what happens when we at-
tempt to apply particular ideologies of language to real-life
sitnations, whether, for example, in a Pan-Mayan context
{Engiland), the U.5. courtroom (Haviland), or a Mongolian
family in which members are differently positioned
through changing communist Chinese ideology (Bulag).
Several articles emphasize how language is related to, and
implicated in, breader issues of cuiture and identity (see,
especially, Friedman) whiie others highlight the dilemmas
that arise in the retention and revitalization of language

through such efforts as writing language down {(Whiteley),
promoting literacy (Bulag), or establishing one variant of a
language as the “officially” recognized version (England
and Errington}. Many examine the relationships between
political ideologies and language ideologies and reflect
current awareness of the impact of global transformations
on the people anthropologists study and their ideas, needs,
and aspirations. They each show, from various perspec-
tives, the complexity of working out strategics regarding
language loss and revitalization, both on the part of an-
thropologists and on the part of speakers of threatened
languages, in the face of the perception that there is some-
thing that needs to be done.

Frances E. Mascia-Lees and Susan . Lees
Editors-in-Chicf
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